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INTRODUCTION

STA Development LLC, formerly Solar Millennium, LLC (STA) files this Additional Brief in
Support of its Motion For Order Affirming Application of Jurisdictional Waiver. Since the

briefing schedule did not specifically identify a time when STA would be allowed to file a

Reply Brief, STA provides this additional brief in lieu of its right, as the moving party with

the burden of proof, to file a Reply Brief.

ORIGINAL EXEMPTIONS AND EXCLUSIONS

The Warren-Alquist Act* contains certain exclusions and exemptions from its mandatory
exclusive siting jurisdictional provisions. STA asserts that Section 25502.3 operates as a
voluntary waiver allowing an applicant for a project that would otherwise be excluded from

the definitions of “facility” and “thermal power plant” to submit to the exclusive jurisdiction

! Public Resources Code Section 25500 et. seq. All Section references are to the Public Resources Code.
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of the California Energy Commission (Commission). The CEC Staff has argued that the
Section 25502.3 waiver was part of the grandfathering provisions included in the Warren-
Alquist Act when enacted in 1974. However, as demonstrated below, this cannot be the
case since the Section 25502.3 waiver was, and still is, a separate and distinct waiver
provision from any other waiver provision, including a specific waiver intended for

“grandfathered” projects which the Legislature enacted in 1974.
As discussed below, the Warren-Alquist Act as originally enacted in 1974 provided five
distinct classes of projects that were excluded or exempted from the mandatory exclusive

jurisdiction of the Commission.

GRANDFATHERED PROJECTS

Class 1 — Facilities With A CPCN

The first class of projects excluded or exempted from the mandatory exclusive jurisdiction
of the Commission includes those facilities that already had received a Certificate of Public
Convenience and Necessity (CPCN) from the California Public Utilities Commission at the

time of enactment of the Warren-Alquist Act.

Class 2 — Facilities Excluded Because Ready For Construction

The second class of projects that were excluded or exempted from the mandatory
exclusive jurisdiction of the Commission includes those facilities for which construction was
planned to commence “within three years from the effective date” of the Warren-Alquist
Act.?

Class 3 — Facilities Specifically Listed

The third class of projects excluded or exempted from the mandatory exclusive jurisdiction
of the Commission included a list of projects that the Legislature specifically found would

2 Section 25501 (b) of original statute.



meet the definition of Section 25501 (b). If a project was included on that list, it was
specifically excluded or exempted from the mandatory exclusive jurisdiction of the

Commission.

VOLUNTARY REJECTION OF EXEMPTION

Class 4 — Small Power Plant Exemption

The fourth class of projects that could be exempted from the mandatory exclusive

jurisdiction of the Commission included those that met the definition of facility but had the
capacity to generate no more than 100 megawatts of electricity. These projects could, at
the request of an applicant, be exempted under Section 25541 — commonly known as the

Small Power Plant Exemption.

DEFINITIONAL EXCLUSION

Class 5 — Facilities Excluded By Definition

The fifth class includes all sites, facilities or thermal power plants that were excluded from
the definition of facility and thermal power plant. According to the 1974 Legislative

Counsel Opinion (attached):

“Facility” would include any stationary or floating electrical generating facility
using any source of thermal energy, with a generating capacity of 50
megawatts or more, and any facilities appurtenant thereto (Secs. 25110,
25120) . ... Also, there would be certain designated sites and facilities which
would be excluded from the power facility and site certification provisions
(Secs. 25501, 25501.3, 25501.5), and there would be an authorization for the
commission to exempt certain thermal powerplants from such provisions
(25541). As to an excluded or exempted site and facility or thermal
powerplant, the authority of local governments would not be superseded,
unless the person proposing to construct it waives the exclusion or
exemption. (see Secs. 25501.7, 25502.3, 25542). (Emphasis added)



It is important to note that the Legislative Counsel in 1974 read Sections 25110° and
25120* together — in the same manner recommended in our Motion. Therefore, the class
of projects excluded by definition from the Commission’s mandatory exclusive siting
jurisdiction include (1) any electrical generating facility not using a source of thermal
energy, or (2) an electrical generating facility that is using a source of thermal energy but
with a generating capacity less than 50 megawatts . In 1988 the Legislature expanded this

class to include solar photovoltaic electrical generating facilities.”

ORIGINAL WAIVERS

As discussed below, the Legislature included waiver provisions for each of the classes of
projects identified above.

Grandfathered Projects Waiver

Section 25501.7 was the original waiver of exemption provision and applied to all of the
exemptions or exclusions that were enacted by the Section 25501 series (25501 (a);
25501 (b) as demonstrated by an applicant proving the elements of 25501.3; and the list of
projects included in 25501.5). Section 25501.7 as originally enacted stated:

“Any person proposing to construct a facility or a site to which Section 25501
applies may waive the exclusion of such site and related facility from the
provision of this chapter by submitting to the commission a notice to that
effect on or after July 1, 1976, and any and all of the provision of this chapter
shall apply to the construction of such facility.”

This waiver was included in the Section 25501 series which also supports its application to

those facilities excluded or exempted under the Section 25501 series.

3 Definition of Facility, which includes the term “thermal power plant”.

4 Definition of thermal power plant.

5|t is important to note that the Legislature used the term “facilities” in this definition clearly using the
common meaning of the word and not the definition applicable to the division. Otherwise, the exclusion
would apply only to “solar photovoltaic thermal power plants with generating capacities greater than 50
MW, which is nonsensical.
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It's important to note that the Section 25502 series is not part of the grandfathering
provisions. Instead, the Section 25502 series addresses the general need to submit a
Notice of Intention and Application for Certification in the form prescribed by the
Commission. Section 25502.3 therefore contains a broader, more general waiver (as
contrasted with the very specific waiver presented in Section 25501.7). Section 25502.3
also includes the qualifying language “Except as provided in Section 25501.7,” which
clearly demonstrates that the Legislature did not intend Section 25502.3 to apply to
“grandfathered” projects in 1974 — because those projects already had their own specific

waiver provision (Section 25501.7).

In 1994, the Legislature, with the help of the Commission Staff, amended the Warren-
Alquist Act to, among other things, remove obsolete provisions. AB 446 (Sher, 1994)

deleted Section 25501.5 which contained the list of “grandfathered” projects because they
were already constructed or abandoned. The Legislature also deleted Subsection (b) of
Section 25501 which included the “within 3 years of construction” exclusion because more
than 3 years had passed. Section 25501 was amended to apply only to projects that had
received a CPCN prior to 1975 and those that had received municipal approval prior to
1975. Notably, when it amended Section 25501.7 in 1994 to be consistent with the other
amendments to the Section 25501 series — the Legislature did not delete or amend
Section 25502.3 but instead left Section 25502.3 completely intact.

The courts have held that when a subject is before the Legislature and within its power to
enact a statute, any interpretation of the statute must presume the Legislature acted
consciously. “We must assume that the Legislature has existing laws and judicial
decisions in mind when it enacts a new law.”® In other words, the Commission cannot
assume the Legislature made a mistake or overlooked deletion of Section 25502.3. Since
Section 25502.3 did not apply to the “grandfathered” projects because all of these projects
had their own waiver authority (Section 25501.7) and since Section 25502.3 specifically

includes the language “Except as provided in Section 25501.7” the only logical

¢ Estate of McDill (1975) 14 Cal.3d 831, 837. Also see People v. Olsen (1984) 36 Cal.3d 638, 647, fn. 19
“failure of the Legislature to change the law in a particular respect when the subject is generally before it
indicates an intent to leave the law as it stands in the aspects not amended.”
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interpretation is that Section 25502.3 was always intended to apply to something other

than the “grandfathered” projects.

Small Power Plant Exemption Waiver

The next type of waiver of exemption is for thermal power plants with generating capacities
greater than 50 megawatts but no more than 100 megawatts; the Small Power Plant
Exemption’. This waiver is exercised by the applicant when applying to the Commission.
An applicant is not required to apply for a Small Power Plant Exemption. An applicant can
elect to waive its right to seek a Small Power Plant Exemption and instead elect to file an
Application For Certification thereby submitting to the full exclusive jurisdiction of the

Commission.

Definitional Waiver

It is clear that Section 25502.3 does not apply to those projects that were grandfathered by
having a CPCN (Section 25501 (a)). It does not apply to those projects that could have
demonstrated they were within 3 years of construction at the time of enactment of the
Warren-Alquist Act (25501 (b)). It also does not apply to those projects included on the
Section 25501.5 list. All of these “grandfathered” projects could elect to voluntarily submit
to the exclusive jurisdiction of the Commission by invoking the specific waiver designed for
them in Section 25501.7. The section also cannot apply to Small Power Plant Exemptions,
because no waiver is needed by an applicant since an applicant can simply elect to file an
AFC and not apply for a Small Power Plant Exemption. Therefore Section 25502.3 is a
stand-alone provision that can only apply to the fifth class of projects; those that are
excluded from the Commission’s mandatory jurisdiction, such as a facility that will

generate electricity using solar photovoltaic technology.

" Section 25541.



1988 AMENDMENT TO SECTION 25120

In 1988, the Legislature amended Section 25120 to include the following sentence at the

end:

“Thermal powerplant” does not include any wind, hydroelectric, or solar
photovoltaic electrical generating facility.

The CEC Staff has argued that the 1988 amendment to Section 25120 (1988 Amendment)
can be read to exclude wind, hydroelectric and solar photovoltaic facilities from the scope
of the Section 25502.3 waiver. However, the 1988 Amendment had a singular purpose —
to assure renewable energy developers that they were not subject to Commission’s
mandatory and exclusive jurisdiction.® The 1988 Amendment simply revised the definition
to specifically exclude wind, hydroelectric and solar photovoltaic electrical facilities from
the Commission’s mandatory siting jurisdiction. ° The 1988 Amendment did not address
the Section 25502.3 waiver and, just as important, the Legislature did not delete or
amend Section 25502.3 in 1988.

Additionally, if the Section 25502.3 waiver does not apply to wind, hydroelectric or solar
photovoltaic facilities, then to what type of facility does the waiver apply? If one attempts
to argue that it applies only to Thermal Powerplants with less than 50 megawatts of
generating power, STA believes such a claim would be arbitrary and overly narrow. Recall
that “Thermal powerplant” means any stationary or floating electrical generating facility
using any source of thermal energy, with a generating capacity of 50 megawatts or more,
and any facilities appurtenant thereto. Hence, “Thermal powerplant” excludes any facility
which uses thermal energy, regardless of the technology employed, with a generating
capacity of less than 50 megawatts. So to argue that the waiver applies to one type of

excluded facility but not to another type of excluded facility using just part of the definition —

8 Bill No. SB 928 (Regular Session 1988) Governor’'s Chaptered Bill File, Legislative Counsel’s Bill Analysis
for Governor George Deukmejian (Pages 2-3)
% Bill No. SB 928 (Regular Session 1988) Assembly Republican Caucus Bill Analysis (Page 1)
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when the waiver makes no such distinction — is completely arbitrary. The waiver either

applies to all excluded facilities — or none.

STA asserts that Section 25110 and 25120, when read together, establish which facilities
and plants are included within the Commission’s mandatory jurisdiction and which
facilities and plants are excluded from the Commission’s mandatory jurisdiction. Once it
has been established that a certain facility or plant has been excluded from the
Commission’s mandatory jurisdiction, only then does it make logical sense to review the
language of the Section 25502.3, which allows facilities and plants which are “excluded
from the provisions” of the Warren-Alquist Act to “waive such exclusion by submitting to
the commission a notice of intention to file an application for certification.” (Emphasis
added)

DEFINITION OF FACILITY

In rejecting the way that STA contends Section 25502.3 should be interpreted, Staff has
contended that the Commission is bound by the definitions of the words “facility” and
“thermal powerplant” even if their use in context would lead to an indecipherable or illogical
portion of the statute. However, the Commission is not required to take Staff's
recommended narrow approach. In fact, the Legislature has provided guidance directly on
point. When interpreting how the definitions in the Warren Alquist Act are to be used, the

Legislature included Section 25100 which states:

25100 Unless the context otherwise requires, the definitions in this
chapter govern the construction of this division. (Emphasis Added)

This admonishes the reader to not simply use the definitions if the use of the definition
would, when read in context, lead to an illogical result. The Legislature (and the
Commission itself) has routinely used the term “facility” both as a defined term (as set forth

in Section 25510) and as a general, common sense term. To do otherwise would lead to



rendering multiple sections of the Warren-Alquist Act meaningless or illogical.'® For
instance, the definition of “Thermal Powerplant” contained in Section 25120 uses the term
“facility” or “facilities” five times. If the definition of “facility” in Section 25110 were
inserted every time into this definition, it would result in a definition that would be

nonsensical. Section 25120 in its entirety states:

25120. "Thermal powerplant” means any stationary or floating electrical
generating facility using any source of thermal energy, with a generating
capacity of 50 megawatts or more, and any facilities appurtenant thereto.
Exploratory, development, and production wells, resource transmission
lines, and other related facilities used in connection with a geothermal
exploratory project or a geothermal field development project are not
appurtenant facilities for the purposes of this division.

"Thermal powerplant” does not include any wind, hydroelectric, or solar
photovoltaic electrical generating facility. (Emphasis Added)

STA asserts that the Legislature did not intend the Section 25110 definition to be inserted
each time the word “facility” or “facilities” is used above. For example, if the defined term
were used in the last sentence of Section 25120 relating to specifically excluded facilities,

the language would read:

“Thermal powerplant” does not include any wind, hydroelectric, or solar
photovoltaic electrical generating “electric transmission line or thermal
powerplant, or both electric transmission line and thermal
powerplant”. (definitions inserted)

Did the Legislature intend to exclude from the definition of “thermal powerplants” only
those wind, hydroelectric and solar photovoltaic projects which are also thermal
powerplants? STA believes the answer is no — the Legislature must have intended that

the common sense use of the word “facility” be employed whenever such use was typical

10 Public Resources Code Section 25008 (using facility in a general sense); 25303(b) (facility/facilities used to
encompass electrical generating facilities); 25524.1(b) (describing nuclear waste reprocessing location);
Public Resources Code Section 25305(b) (“Identification of emerging trends in the renewable energy
industry. In addition, the commission shall evaluate the progress in ensuring the operation of existing
facilities, and the development of new and emerging, in-state renewable resources.”)
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or logical. If the Legislature intended otherwise, it would render this section and Section

25502.3 to be meaningless.

CONCLUSION

There is only one interpretation of Section 25502.3 that is reasonable, logical, is consistent
with case law mandating how statutes should be interpreted and gives meaning to the
Legislature’s intent in 1974 and again in 1994 — An applicant for a solar photovoltaic
electrical generating facility can voluntarily waive its right to obtain its entitlements from
another local or state agency and can instead submit to the exclusive siting jurisdiction of
the Commission even though such facility would otherwise be excluded from the

definitions of “facility” and “thermal power plant”.

Dated: July 6, 2011

2 vy, ;/ WSM&"%

David L. Wiseman, Counsel to STA

S d—

Scott A. Galati, Counsel to STA

Attachments
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1974 Legislative Counsel Opinion
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STATE OF CALIFOKNIA @}\ @ P W
OFFICIE OF LEGISLATIVE COUNSEL R \C

Sacyamento, California
May 13, 1974

Honorable Raymond Gonzales
Asserbly Chamber

Enerqy Resources: Powerplants
{A.B. 1575) - 39867

Dear Mr. Gonzalas:

You have directed our attention teo Asserbly Bill
Ho. 1575, as amanded in Senate Mav 2, 1974, relating to
energy resources, and have asked the follewing twn gquestions
which are considerad helow.

JLETION ¥0. 1

Would the authority of local governnm
saded in respect tdiregulating the lm.ation of snuclear thermal
pvowerplants which arc subjnnt to the jurisdiction of the State
En=2rgy Resources Conservation and Development ,om*ﬂ.ssion?

OPINIO NC., 1

With certain excaptions, thz anthority of leocal
governmants would be suparsedad in resnact to ree*ula._hrr
thz location of nuclear thermal powerpnlants w‘mt are suhject

to the commigsion's jaris Jictior..

1

E-er.zinaft@r raferraed to as the “"cormdission.®™




Honorable Raymond Gonzales - p. 2 - $9867

ANALYSIS NO. 1

! provisions of A.B. 1575 would, if enacted,
g8, snact the Warren-Alquist State Enerqy
on and Davelopment Act (Div. 18 (com-
wing wit) 23000), P.R.C.“), Very generally, such
provisions would provide for the establishment of the com-
mission (3ec. 25200, et seq.), the forecasting and assess-
ment of energy demands and supplies (Sec, 25200, et seq.),
for consarvation of energy resources by designated methods
(8ec. 25400 et seq.), and for certification of power sites
and facilities (Sec. 25500, et #84.); require the com-
mission to develop and coordinate a program of research
and development in energy supply, consumption, and con-
servation and the technology of siting facilities (Seec.
25600, et seq.), and provide for the development of ocon-
tingency plans to dsal with posaible shortages of elec—
trical energy or fuel supplies (Sec. 25700, et geq.).

Initially, we note that any eity or county may
enact reasonable xoning ordinances which are not in conflict
with the general law under the police powsr of Sectiom7 of
Article XI of the California Constitution (Lockard v. City
of Los Angg;os, 33 Cal. 24 453). This would generally
IncYude authority to issue permits for the construction

of powarplants,

Saction 25500 would provide as follows:

®25500. In accordance with the
provisions of this division, the commission
shall have the exclusive r to certify
all sites and related facilitlas in the
state, axcept for any site and related
facility progosed to be locatad in the
parmit arsal3], whether a new site and
relatad facility or a change or addition
. to an existing facility. The issuance

- of a certificate by the cormission shall
be In 1ieu of any pernit, certificate, or
sinl{lar document required by any state,
local or regional agency, or federal agency

All section references, unlass otherwiss indicateqd,

o

are to sections of the Public Rescurces Code, as
proposad to be added by A.B. 1575.

3 The area in which permits for developments are .
required under the California Coastal Zone Conservation
Act of 1972 (Sec. 27000, et saq.: and particularly
S8ec. 27104),




Hmom,“- Raymcnd Gonzales - p. 3 - $9857 i @ @ P \Y

to the extent parmitted by federal law fbr
such use of the site and related facilittua,
and shall supex any applicable statuts,
ordinanoe, or regulation of any state, local,

or regional agensy, or federal n to the
extent permitted by federal lav?q. i

"After the effective date of this
division, no aonstruction of any facility
or modification of any existing facility
shall be commenced without f{rst cbtaining
certification for any such site and relatad
facility by the commission, asm prescribad
in this division.® (Emphasis added.)

S The term "sita" would mean “"any location on which
a facility is constructed or is proposad to be conatructed®
(Sec. 25119). “Facility” would include any stationary or
floating electrsical generating facility using any source of
thermal enerqgy, with a generating capacity of S0 megawatts
gzlmgfn, and any facilities appurtenant thersto (Secs. 2%110,
5120). ] o

Ganperally, as can he Ssean from the above, A.B. 1375
would, except as to sites and related facilities proposed to
ba located in the permit area, grant to the commission the ]
exclusive power to certify all locations for electrical gen-~
erating facilities, including nuclear thermal powerplants,
with a generating capacity of 50 megawatts or more. The
issuance of a cartificate by the commiasion would be in lieun
of any permit, certificate or similar document required by
any state, local or regional agency, and after the effective
date of this bill, no construction of any facility or modifi-
cation of any existing facility would be permitted without
obtaining certification for any such site and related faciiity

. from tha commission.

_ , Therefore, wa think that, generally, the authority
of local govarnments would be supersaded in raspect to regu-
lating tha location of nuclear thermal powerplants which are
subject to the cormiasion's jurisdiction. °

t is obsarved that local ve%ﬁ-

At _this point, i o0
would a to participate in the
procass of forecasting and assessment of snerqgy Jdemands a

aupplies by A.E. 75 (ase 3ecs, 25302, 25307, %,
25307) and to provide information, data, and theirfv1ewa in




connection with the approwal of a notice of intentior to
file an applioation and the certification of any site and
related facilities (see Seocs. 25505, 25306, 25309, 25510,
288312, 25513, 25514, 25519, 25523, and 25538). rurth-:-ora
the oocmmission would not be permitted to gertif facility
Bon nad 1o NN X ur*’t!"f.""‘- C 4tw Ao poyt .1: orm
with ny applioc: o nr regional stands

° ',-,. COICAL 85 5.OF c’.; * .. >1]

uct 2?3‘11‘1'11'??TY~ “for public convenience and ﬁfgiugity

" and that thovu are reé Pruddfiit and

ity (Sec. 25525).

It is also noted that the commission would not ba
authorized to approve a sitae for a facility at a state,
regional, county or city park, wilderness, scenic, or natural
reserve, area for wildlife protection, recreation, or historic
preservation, or natural preservation arsa in sxistence on the
effective date ot this bill, or any estuary in an essentially
natural and undaveloped state, unlaegs it finds that such use
is not inconsistent with the primary uses of any such land and
that there will be no substantial adverse environmentsl . affactsa
and the approval of any public agency having ownarahip or con-
trol of such lands is obtained (Sec. 25527) .

Also, there Hould be certain ﬂosiqnated sitas and
facilities which would be axcluded from the power facility
and site certification provisions (Secs,. 25531, 2550)1.3,
25501.5), and there would be an authorization for the com-
mission to exempt certain thermal powerplante from such pro-
visions (Sec. 25541). As to an sxcluded or exempted site ‘and
facility or thermal powerplant, the authority of loccal govern-
ments would not be supergeded, unless the person proposing to
construct it waives the exclusion or exerption (see Sacs.
25501.7, 25502.3, 25542), as more fully dismcussed in Analysis
No. 2.

In summary, therefore, it is our opinion that with
certain excentions, the authority of local governments would
be superasded in respaect to regulating the lncation of nuclear
thermal powerplants which are subjoct to the commigsion's
jurisdiction. ,

QUESTION NO. 2

Would the authority of loecal governments be supar-
saded in respect to remlating the locatien of an excluded




e et i o BOPY

or awempted site and facility, including the auwelear
thexmal iimsusr t refirred to in sudbdivision (e) of

OPINION MO, 2

The authority of local governments would
be suparseded in respect to regulating the locatien o
an excluded or exempted site and facility, including
the nuclear thermal powerplant referred to in subdivision
{a) of Section 25301.5, unlsss the person proposing to
construct such a facility waives the exclusion of the
site and velated facility from the powar facility and
site certification provisions.

AHALYSIS WO, 2

Section 25501, a part of tha power facility
and site certification provisions, would road as follows:

25501, Thé provisions of this chaptey
do not apply to any site and relatad facility .
which meets either of the followiang require-
monts s v v

®"(a) Por which the Public Utilities
Commission has issued a certi?icate of public
convenience and necessity before the effective
date of this diviasion,

"(b) For which gonstruction is planned

tnenar

to commance within threea vears fiom the

Anm—a—

effectiva date of this divizion.” (Emphasis added.)

. A8 can be seen from tha abowve, if any aite and
related facility meets the requirement of subdivision (b)
of Section 25501, it would be excluded from the puwer

facility and site certification provisions of A.3. 1575.

4 The proposed San Joaguin Nuclear Project of the

Department of Watar and Powar of the City of Los
Angeles, to bs located in Xern County near the
City of wasco.




COPY

Honorable Raymond Gonzzles - p. 6 — #9887

Section 25301.3 enmumerates oconditions under which a

proposed site and related facility would be deemsd to

" be ome for vhich construction is plannsd to commence

within threes years from the effective date of A.B. .

187% within ths msaning of subdivision (b) of Section

25561. Bection 25301.5 would provide that the Legislature

finds 2nd declares that various dasicnated proposed sites

and facilities, including the proposad site and facility

. referrad to in subdiviszon (e) of that section, meet the
requiremants of subdivision '(b) of Section 25501.

: "It is & well established principle that the courts
will ‘accord great weicht to legislative declarations (Montere
County. Flood Contyol and Water Conservation Dist. v. Hughes,
¥01 Cal. App. 24 197, 209).

*harafora, wa think that a court, applying the
above principle, coulid determine that there was a reasonsble
basis for the legislative findinos in Section 25561.5 and
thus uphold such exclusions. Thus, it is our opinion that
the sites and facilities referred to in Section 25501.5,
inclding the one referred tc in subdivision (e}, would be
excluded from the power facility and site certification
provisions of A.B, 1573, and the authoritcy of local govern—
ments in respect to the location of such facilitian would
not be superszedad (Sec. 25542).

In addition to the exclusions pursuant to Sactions
25501, 25501.3, and 25501.5, the commission is authorized to
axeipt thermal powarplants with a generating capacity of up
to 100 magawatts if it makes certain findinge (Sec, 25541).
As to any such exempted powerrlant, the authority of local
cgovernments in respect to its location would not be super-
- saded (Sec. 255342),

However, we observe that any person proposing to
construct a facility which is excluded or exempted may waive,
as prescribed, the exclusion or exemption of such site and
related facility from the powar faecllity and site certification
provisions; and, if so, any and all of such provisions would
apply to the construction of such facility (Secs. 25501.7,
25502.3). Therefores, any person prcposing to construct a
facility on an axcluded or exempted site, including the
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site referred to in subdivision (e) of Section 25501.5,
could waive the exclusion of such site and related facility
from the power facility and site certification provisions,
and, in that case, the commission, as discussed generally
in Analysis No. 1, would have the exclusive power to certify
such site and facility. '

Very truly yours,

George H. Murrhy
Legislative Counsel

By
Victor Rozielski #
Deputy Legislative Counse

VK :mcj | { i

Two copies to Honorable Charles Warren, ]
pursuant to Joint Rule 34.




Attachment B

Bill No. SB 928 (Regular Session 1988) Governor’'s Chaptered Bill File, Legislative
Counsel’s Bill Analysis for Governor George Deukmejian
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BION M. GREGORY

Honorable George Deukmejian

Governor of California
Sacramento, CA 95814

Senate  Bill No. _ 928

e
Dear Governor Deukmejian:

- > . Cuamre C. AsouLr
Tegislative Ammsel SN
== of Qalifornia B

LANWIENGE J. DURAN

g!ﬁigi*i
wa? *!?
il

',,,
HHlah
55;5?5‘{53

g
H

Sacramento, California
September 12, 1988

s
'

il
g’iﬁia

Pursuant to your réquest, we have reviewed the

above-numbered bill authored by _ Senator Rogers i

and, in our opinion, the title and form are sufficient and

the bill, if chaptered, will be constitutional. The digest

on the printed bill as adopted correctly reflecis the views
of this office.
Very truly yours,

Bion M. Gregory )
Legislative Counsel

Jw:wld

Two copies to Honorable
pursuant to Joint Rule 34.

Don Rodgers )




rplant in existing law to clarify that wind, hydroelectric, “and.
ovoltaic electrical generating facilities are not thermal powerplants for
urposes of site certification by the California Energy Commission (CEC).

"It is uniquely within the expertise of the CEC to detemmine what should be

- Included in the definition of a “thermal power ;lant" for siting purposes.
Theref?ﬁ, the Department of Finance defers to v.ie Resources Agency regarding
this bill.

FISCAL SUMMARY--STATE LEVEL
S0 (Fiscal Impact by Fiscal Year)
Code/Departaent LA {DolTars in [housands]
Agency or Revenue co Code
Type RV FC_ 1988-89 FC 1989-90 FC - 1990-91 Fund
3360/CEC S0 —=m---=e=-NO FISCAL IMPACT=mmm=mmmmmemmane

Impact on State Appropriations Limit--No.

Ha SURE 3 i ViNJUN Al o Yl I\CLATED BILL5

Assembly Floor: 77-0
Senate Fioor: 35-0

ANALYSIS
A. Specific Findings

Under existing law, the CEC is responsible for siting themal power plants

that are 50 megawatts or greater generating capacity. Thermal generation

fuels include gas, 0il, nuclear, coal, geothemal stean, and industrial or

residential waste products. Currently, electrical generating facilities

which are not thermally powere(d are exe&n)pt fron the CEC's siting authority.
Continue

RECOMMENDATION: - Depargment Dirgeter Date
) 7 / Ly
Defer to Resources Agency K é %,; SEP 09 1089
rraincipal Analyst pate Progfan Budget Manager Date overnor's ce
(552) 9/6 (5) Bﬁm 9/6 0sition no

Position approved
Position disapproved
by: date:
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={Continued)
"RRENCMENT DATE

August 1, 1988

Specific Findings (continued)

This bili, an urgency ameasure, would revise the definition of themal
powerplant to specifically exciude any wind, hydroelectric, or solar
photovoltaic electrical generating facility. Since the CEC does not
include these types of facilities within the definition of thermal
powerplant for siting purposes, the author's intent is to clarify existing
law and assure renewable energy developers (wind, hydro, and solar) that
they will not be subject to the CEC siting jurisdiction.

We believe that it is uniquely within the expertise of the CEC to
detemine what should be included in the definition of a “thermal power
plant." Therefore, the Department of Finance defers to the Resource
Agency regarding this bill. '

B. Fiscal Analysis

CEC staff indicate that thi

s bill would have no fiscal or programmatic
impact on the Commission's ex

s
bi
isting programs.

HW:1393g/3
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. ASSEMBLY NATURAL RES

_ BYRON D. SHER, CHAT

* STATE CAPITOL, ROOM 2136
(916) 445-9367

BILL NO: SB 928 (As Amended June 6, 1
PRIOR ACTION:

Senate Energy & Public Utilities (7-0)
Senate Appropriations Rule 28.8
Senate Floor ~ (35-0) - onsent
SUBJECT: 1) SHOULD THE ENERGY COMMISSION BE REQUIRED TO APPROVE PROPOSED

SOLAR ENERGY POWERPLANTS WITHIN 12 MONTHS AFTER THE FILING OF
AN APPLICATION? | ™ € Fll

2) SHOULD THE DEFINITION OF “THERMAL POWERPLANT® UNDER THE
WARREN-ALQUIST ACT BE CLARIFIED TO EXCLUDE WIND

HYDROELECTRIC AND SOLAR PHOTOVOLTAIC GEﬂERATINGfFACILfiIES?
DIGEST a

Current law, under the Warren-Alquist Act:

1) Makes the California Energy Commission {CEC) responsible for siting thermal
powerplznts of a size equal or greater than 50 megawatts (MM).

2) Exempts powerplants involving modifications to an existing facility, plus
cogeneration, geothermal, research and demonstration projects, or thermal
plants with a generating capacity of up to 100 wegawatts; from the CEC's
regular 30-month siting process. Such projects must be approved within 12
months from the filing of an application.

3) Does not generaily require CEC approval for electric generating facilities
that are not thermally powered, including wind, hydroelectric or solar
photovoltaic facilities.

This bill:

1) Exempts “solar energy powerplants® from the CEC's regular siting process
and requires such projects to be approved within 12 months from the filing
of an application. This exemption would apply regardless of the singular
or "aggregated” electric generating capacity of the project.

- continued -

SB 928




2) Revise; the definition of “thermal powerplant® to specifically txc‘lude
wind, hydroelectric or solar photovoltaic electr'lcal generating facilities.

COMMENTS

1) Purpose Of The Bill. According to information from the sponsors of the
51;E, Luz Tnternational, Inc., the purpose of the bill is to save the
Energy Commission and developers of solar powerplants time and money
without losing any environmental or regulatory safeguards in the siting
process. The bill does this by preventing the CEC from considering the
"aggregated” generating capacity of several adjacent solar thermal
powerplants propased by a single developer which might exceed the 100 MW
threshold for siting under the commission’s ahbreviated 12-month
application process.

2} Luz Solar Energy Generating Systems QSEGS‘ Projects. Luz Internationmal,
nc., 1s currently in the process of devaloping multiple solar thermal

electric generating projects east of Los Angeles in the desert areas of San
Bernardino County. One of these projects consist of five 30 MW units of
which three are already constructed and operating, one is under
constructior and one is in the planning stage. The CEC reviewed the
project for licensing because the five co-located units exceed 50 MW in net
ggne;;ééng capacity. Units III through VII were certified by the CEC on May

3) Luz Proposes The World's Largest Solar Powerplant. Unit VIII of Luz SEES
wi e an megawatt power plant constructed near Harper Dry Lake in San
Bernardino County. According to the Energy Commission, SEGS VIII is the

irst of five proposed SEGS units which will be located in the Harper Dry
Lake area. If constructed, the CEC indicates that SEGS Unit VIII will be
the single largest solar powerplant in the worid and comprise approximately
400 acres. When finished, the Luz SEGS complex at Harper Dry Lake will
have an integrated or "aggregated” generating capacity exceeding 300 M¥ and
occupy about 2,000 acres, or more than three square miles,

4) Environmental I@gaqts Of The Luz SEGS Solar Progects. According to the
» the technology used in the Luz projects involves parabolic

reflectors that focus the sun’s rays on evacuated tubes carrying a heat
transfer fluid (HTF). The heat exchange unit is used to generate steam,
which is then superheated in a supplementary gas-fired boiler. The
super-heated steam produces electric energy in a steam-turbine generator.
HTF is considered toxic and past spills of this material by Luz SEGS have
required clean-up measures supervised by the Department of Health Services.

- continued - .~

SB_928
Page 2




planning, hazardous waste and cumulative envirommental ‘impa
Units 111 through VII have required relocation of desert tor

to staff, nergy adopting new rules -
addressing both how the 50 megawatt threshold in current law is defined
how “aggregated" (e.g., wuliiple unit) projects will be reviewed 1
purposes of determining CEC jurisdiction. Depending on the outcome of 1
pending rulemaking process, the exemption for solar powerplants authorized
by this bill may be premature or rendered unnecessary. :

6) No Limit On The Size Of Solar Powerplants Affected By The Bill's
Provis] fons.  Under current law, Bﬁrnﬂ powerplants employing cogeneration
technoTogy and less than 300 M must be approved by the CEC under ‘the
abbreviated 12-month siting process. Such facilities may exceed 300 MW
orly 1f the comission, by regulation, specifically authorizes a greater
capacity. However, this bill contains no similar 1imit on the individuai
or "aggregated* generating capacity of solar energy powerplants that would
also have to be approved under the 12-month siting process.

SOURCE : Luz Internation;?, Inc.
SUPPORT : None on file

OPPOSITION: Nore on file

Jeff Shellito SB 928
445-9362 ‘ . Page 3
6/27/88 :anatres




APPLICATION FOR CERTIFICATION
For the RIDGECREST SOLAR POWER

PROJECT

APPLICANT

*Solar Trust of America

Billy Owens

Director of Project Development
1111 Broadway, 5th Floor
Oakland, CA 94607
owens@solarmillennium.com

*Solar Trust of America
Alice Harron

Senior Director of

Project Development

1111 Broadway, 5th Floor
Oakland, CA 94607
harron@solarmillennium.com

AECOM

Elizabeth Copley, Project Manager
2101 Webster Street, Suite 1900
Oakland, CA 94612
elizabeth.copley@aecom.com

Galati/Blek, LLP

Scott Galati

Marie Mills

455 Capitol Mall, Suite 350
Sacramento, CA 95814
sgalati@qgb-llp.com
mmills@qb-llp.com

Paul, Hastings, Janofsky & Walker,
LLP

Peter Weiner, Matthew Sanders

55 2nd Street, Suite 2400-3441

San Francisco, CA 94105
peterweiner@paulhastings.com
matthewsanders@paulhastings.com

* indicates change

*Solar Trust of America
Jim Migliore, Associate
Environmental Management
1111 Broadway, 5th Floor
Oakland, CA 94607

E-mail preferred
migliore@solarmillennium.com

INTERVENORS

Desert Tortoise Council
Sidney Silliman

1225 Adriana Way

Upland, CA 91784
gssilliman@csupomona.edu

California Unions for Reliable Energy
(CURE)

Tanya A. Gulesserian

Elizabeth Klebaner

Marc D. Joseph

Adams, Broadwell, Joseph

& Cardozo

601 Gateway Boulevard,

Suite 1000

South San Francisco, CA 94080
tqulesserian@adamsbroadwell.com
eklebaner@adamsbroadwell.com

Basin and Range Watch
Laura Cunningham

Kevin Emmerich

P.O.Box 70

Beatty, NV 89003
bluerockiguana@hughes.net

Western Watersheds Project
Michael J. Connor, Ph.D.,

California Director

P.O. Box 2364

Reseda, CA 91337-2364
mjconnor@westernwatersheds.org

1

BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT

COMMISSION OF THE STATE OF CALIFORNIA
1516 NINTH STREET, SACRAMENTO, CA 95814
1-800-822-6228 — WwWW.ENERGY.CA.GOV

Docket No. 09-AFC-9

PROOF OF SERVICE
(Revised 7/5/2011)

Kerncrest Audubon Society
Terri Middlemiss, Dan Burnett
P.O. Box 984

Ridgecrest, CA 93556
catbird4@earthlink.net
imdanburnett@verizon.net

*Center for Bioligical Diversity
lleene Anderson

Public Lands Desert Director
PMB 447

8033 Sunset Boulevard

Los Angeles, CA 90046

E-mail preferred
ianderson@biologicaldiversity.org

*Center for Bioligical Diversity
Lisa Belenky

Senior Attorney

351 California Street, Suite 600
San Francisco, CA 94104-2404

E-mail preferred
belenky@biologicaldiversity.org

INTERESTED AGENCIES

California ISO
E-mail Preferred
e-recipient@caiso.com

U.S. Department of the Interior,
Bureau of Land Management
Janet Eubanks, Project Manager,
California Desert District

22835 Calle San Juan de los Lagos
Moreno Valley, California 92553
janet_Eubanks@ca.bim.gov




INTERESTED AGENCIES (Cont.)

Naval Air Warfare Center Weapons Division
Michael Owens, Energy Coordinator

1 Administration Circle

China Lake, CA 93555-6100

E-mail preferred
michael.t.owens@navy.mil

Naval Air Warfare Center Weapons Division
Michael Owens, Energy Coordinator

575 "I" Avenue, Suite 1

Point Mugu, CA 93042-5049

E-mail preferred
michael.t.owens@navy.mil

Naval Air Weapons Station, China Lake
CAPT Jeffrey Dodson, Commanding Officer
1 Administration Circle, Stop 1003

China Lake, CA 93555-6100

E-mail preferred
jeffrey.dodson@navy.mil

*Naval Air Weapons Station, China Lake
Tim Fox

Community Plans & Liaison Officer

429 E Bowen Rd, Stop 4003

China Lake, CA 93555-6100

E-mail preferred
timothy.h.fox@navy.mil

* indicates change

ENERGY COMMISSION

JAMES D. BOYD
Vice Chair and Presiding Member
lboyd@energy.state.ca.us

Kourtney Vaccaro
Hearing Officer
kvaccaro@energy.state.ca.us

Tim Olson
Adviser to Commissioner Boyd
tolson@energy.state.ca.us

Eric Solorio
Project Manager
esolorio@enerqgy.state.ca.us

Jared Babula
Staff Counsel
jbabula@energy.state.ca.us

Jennifer Jennings
Public Adviser

E-mail preferred
Pao@energy.state.ca.us




DECLARATION OF SERVICE

[, Marie Mills, declare that on July 6, 2011, | served and filed copies of the ADDITIONAL BRIEF IN SUPPORT
OF MOTION FOR ORDER AFFIRMING APPLICATION OF JURISDICTIONAL WAIVER, dated July 6,
2011. The original document, filed with the Docket Unit, is accompanied by a copy of the most recent Proof of
Service list, located on the web page for this project at:
[http://www.energy.ca.gov/sitingcases/solar_millennium_ridgecrest].

The document has been sent to both the other parties in this proceeding (as shown on the Proof of Service list) and
to the Commission’s Docket Unit, in the following manner:

(Check all that Apply)

X
X

AND

FOR SERVICE TO ALL OTHER PARTIES:

sent electronically to all email addresses on the Proof of Service list;
by personal delivery;

by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon
fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary
course of business; that the envelope was sealed and placed for collection and mailing on that date to those
addresses NOT marked “email preferred.”

FOR FILING WITH THE ENERGY COMMISSION:

sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address
below (preferred method);

depositing in the mail an original and 12 paper copies, as follows:

CALIFORNIA ENERGY COMMISSION

Attn: Docket No. 09-AFC-9
1516 Ninth Street, MS-4
Sacramento, CA 95814-5512
docket@energy.state.ca.us

| declare under penalty of perjury that the foregoing is true and correct, that | am employed in the county where this
mailing occurred, and that | am over the age of 18 years and not a party to the proceeding.

Aot St

Marie Mills
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